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As a Matter of FACT....
Amendments to the Fair Credit Reporting Act

by Robert W. Snarr, Jr., Supervising Examiner

By now, most bankers are likely
aware that on December 4, 2003,
President Bush signed into law the
Fair and Accurate Credit Transactions
Act (FACT)." The enactment of
FACT permanently authorizes the
federal preemption contained in the
Fair Credit Reporting Act (FCRA),
precluding states from adopting sepa-
rate laws to govern credit reporting.
The existing preemption contained
in the FCRA had been scheduled
to expire on December 31, 2003,
prompting Congress to enact FACT
before that date. FACT’s permanent
preemption allows for uniformity in
the governance and regulation of the
reporting of consumer credit transac-
tions nationwide. In addition, FACT
amends FCRA significantly to ad-
dress consumer protection concerns,
and identity theft in particular.

' The Fair and Accurate Credit Transac-
tions Act (Public Law No: 108-159) is
available at <frwebgate.access.gpo.gov/
cgi-bin/getdoc.cgi?’dbname =108 cong_
bills&docid=1{:h2622enr.txt.pdf>.
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The primary purpose of FCRA,
which became effective on April 25,
1971, is to regulate the consumer
reporting industry to ensure fair,
timely, and accurate reporting of
credit information. Since its enact-
ment more than 30 years ago, FCRA
has been amended numerous times,
mostly with minor revisions. FACT
provides the most extensive revisions

to FCRA to date.

Historically, the Federal Trade
Commission (FTC) and the Federal
Reserve Board of Governors (FRB)
were authorized to issue interpreta-
tions of FCRA. However, no regula-
tions were established to implement
FCRA. With the passage of FACT,
the FTC and the FRB have been
charged with issuing joint regula-
tions to implement FACT’s provi-
sions, including the Act’s notification
provisions. In addition, other agen-
cies—including the Federal Deposit
Insurance Corporation, the Office
of the Comptroller of the Currency,
the Office of Thrift Supervision, the
National Credit Union Administra-
tion, and the Securities and Ex-
change Commission—are required
to develop and establish regulations
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to implement FACT, as appropri-
ate. The Act directs the agencies to
communicate and coordinate with
one another during the rulemaking
process to ensure consistency among
the regulations being developed.

Shortly after FACT’s passage on
December 4, 2003, the FRB and the
FTC issued for public comment in-
terim final rules and proposed dates
for covered institutions to comply
with FACT’s expanded provisions.?
As proposed, those provisions that
would not entail substantive op-
erational changes for an institution
would become effective on March 31,
2004. Provisions that would require
an institution to make substantive
operational changes would become
effective on December 1, 2004. On
February 5, 2004, the FRB and FTC
approved the final rules, formalizing
the March 31, 2004 and December
1, 2004 effective dates.?

Because of FACT’s permanent
preemption to state law, the seven
most important provisions of FCRA,
which had been scheduled to expire
at the end of 2003, will remain in
effect, along with FCRA’s other
existing provisions. These seven key
provisions of FCRA address the fol-

lowing:

e The nature and extent of infor-
mation that a consumer credit
report may contain.

2 See Federal Reserve press release dated De-
cember 16,2003 at <www.federalreserve.gov/
boarddocs/press/bcreg/2003/20031216/
default.htm>.

3 See Federal Reserve press release dated Feb-
ruary 5, 2004 at <www.federalreserve.gov/
boarddocs/press/bcreg/2004/20040205/
default.htm>.
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e The duties of financial institu-
tions or other parties that fur-
nish information to a consumer
reporting agency (RA).*

e The duties of financial institu-
tions and other parties to provide
a notice of action taken to con-
sumers in connection with the
use of a consumer credit report.

The seven most
important provi-
sions of FCRA,
which had heen
scheduled to ex-
pire at the end of
2003, will remain
in effect.

e The procedures that an RA must
follow should a consumer dispute
the accuracy of information in a
consumer credit report.

e The activities that involve the
use of consumer credit reports
for credit or insurance transac-
tions that are not initiated by a
consumer.

e The exchange of information
among affiliated institutions.

* Other commentary about the Fair Credit
Reporting Act may refer to a consumer re-
porting agency as a “CRA.” Given the use
of “CRA” to refer to the Community Rein-
vestment Act elsewhere in this publication,
references to consumer reporting agencies in
this article will use the acronym “RA.”

e The form of content of the sum-
mary of a consumer’s rights that
an RA must provide to a con-
sumer when the RA provides
the consumer with information
in the consumer’s credit file.

The new preemptive provisions of
FACT cover the following:

e Expanded obligations of financial
institutions that furnish credit in-
formation to RAs.

e Notification to consumers of
reports of negative information.

e Risk-based credit pricing pro-
grams.

e Marketing solicitations that
involve information from an af-
filiate.

e Prevention of identity theft.

e Other provisions, including the
availability of free credit reports
and disclosures of credit scores to
consumers.

Expanded Obligations of Financial
Institutions or Others that Furnish
Credit Information to RAs

The FCRA prohibits a creditor or
furnisher from reporting information
to an RA with knowledge that the
data was inaccurate. FACT expands
that prohibition by modifying FCRA’s
language from “knows or consciously
avoids knowing that the information
is inaccurate” to “knows or has rea-
sonable cause to believe that the in-
formation is inaccurate.” This change
in language is significant because the
latter clause includes having specific
knowledge other than allegations by
the consumer that would cause a
reasonable person to have substan-
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tial doubts about the accuracy of
the information. Thus, a furnisher
of information to RAs should have
procedures in place to ensure that it
does not report inaccuracies that it
becomes aware of from any source—
consumer or otherwise.

Also, FACT requires furnishers of
information to RAs to establish
reasonable policies and procedures
to investigate consumer disputes or
allegations of inaccurate credit data
previously reported to RAs, includ-
ing disputes that a furnisher receives
directly from a consumer. Previously,
under FCRA, furnishers were only
required to investigate disputes
or allegations that they received
through an RA. Thus, with respect
to allegations received directly from
consumers, furnishers must now have
procedures to:

e Conduct an investigation of the
disputed information provided by
the consumer.

e Review all relevant information
provided by the consumer.

e Report the results of the investi-
gation to the RA.

Should an investigation of a dispute
or allegation find inaccuracies, then
the furnisher must promptly notify
each RA to which the furnisher sup-
plied information and provide any
correction necessary to make the
information accurate.

Notification to Consumers of
Reports of Negative Information

FACT requires that a financial
institution or other furnisher that
reports negative information to RAs
provide the consumer with written
notification that it has or will report
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negative information. The furnisher
need provide only one notice to a
consumer once it reports negative
information. After that, a creditor
or furnisher may submit additional
negative information regarding the
same account, same extension of
credit, same transaction, or same
customer without providing ad-
ditional notices. The notice must
be provided before or no later than
30 days after reporting the negative
information to the RA.

Pending the issuance of final regu-
lations, FACT appears to permit
creditors and furnishers to comply
with the negative information noti-
fication provision through a one-time
standardized notice to all consumers
prior to the reporting of negative in-
formation. However, creditors and
furnishers should note that if the req-
uisite notice is provided in advance,
FACT stipulates that the notice may
not be included with the initial Truth
in Lending Act disclosure statement
provided to the consumer.

Risk-Based

Credit Pricing Programs

In addition to the notification re-
quirement regarding negative infor-
mation, FACT includes a notification
requirement for financial institutions
that use information in consumer
credit reports in conjunction with
risk-based pricing programs.® The
notice, which may be provided orally,
should inform the consumer that in-
formation in his or her credit report
has resulted in a higher cost of credit
and should encourage the consumer
to contact either the creditor or RA
regarding the report. However, the
notice need not be provided if (i) the
consumer applied for material credit
terms and was granted those terms
or (ii) the financial institution or

creditor has provided or will provide
an adverse action notice pursuant to
FCRA's existing provision regarding
notice of adverse action.

Like the notification requirement
regarding negative information,
FACT appears to permit financial
institutions to comply with the no-
tification requirements through a
one-time standardized notice to all
consumer credit applicants during
the application process.

Marketing Solicitations that Involve
Information from an Affiliate
FCRA provides that affiliates may
share non-experience information,
including information in a credit re-
port, with one another if such sharing
is disclosed to a consumer and the
consumer is provided a means to
opt-out of such information shar-
ing. FACT does not change this
existing FCRA notice and opt-out
provision.

However, FACT amends FCRA to
restrict the use of marketing solicita-
tions that are based on information
received from an affiliate. Such
information would include both
non-experience information and
experience information, including

5 Section 311 (a) of FACT provides, in part,
that “if any person uses a consumer report
in connection with an application for, or a
grant, extension, or other provision of credit
on material terms that are materially less fa-
vorable than the most favorable terms avail-
able to a substantial proportion of consumers
from or through that person, based in whole
or in part on a consumer report, the person
shall provide an oral, written, or electronic
notice to the consumer in the form and
manner required by regulations prescribed
in accordance with this subsection.”
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information in consumer credit re-
ports, application information, and
historical transaction information.
The added restriction prevents an
affiliate that receives information
from using the information to make
marketing solicitations without first
providing the consumer with a no-
tice, opportunity, and a relatively
simple means to opt-out of receiving
any marketing solicitations.

e The notice must allow the con-
sumer to prohibit all solicitations
for marketing purposes.

If a consumer chooses to opt-out
of receiving solicitations, then the
financial institution must honor
the consumer’s request for a period
of at least five years. After the five-
year period has expired, and if the
institution wants to begin sending

e Blocking information resulting
from identity theft.

Placing Fraud Alerts. FACT stipu-
lates that an RA must place a fraud
alert on a consumer’s credit report
file at the request of a consumer. The
fraud alert consists of a statement in
the consumer’s file that the consumer
may be a victim of identity theft or
other fraud.

An RA must place a fraud alert on a consumer’s credit report file
at the request of a consumer.

The restriction does not apply in the
following circumstances:

e A financial institution has a
pre-existing business relation-
ship with a consumer.

e A financial institution’s affiliate
receives and uses information
to perform servicing functions
for the financial institution and
the institution has an existing
customer relationship with the
consumer.

e A financial institution receives
a request from a consumer for
information about products or
services, or for solicitations from
the institution regarding prod-
ucts or services.

Under FACT, the notice of a con-
sumer’s right to opt-out must meet
the following standards:

e The method for providing the
notice must be simple.

e The notice must be clear, con-
spicuous, and concise.
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the consumer solicitations, then
the institution must provide the
consumer with another notice and
another opportunity to opt-out for
another five-year period.

Prevention of Identity Theft

As already noted, FACT significantly
amends FCRA to include several
provisions to help prevent identity
theft. Although the additional du-
ties to comply with FACTs identity
theft provisions fall largely to RAs,
financial institutions that furnish
information to RAs must perform
additional duties as well.

FACT contains four provisions to
help prevent identity theft.

Placing fraud alerts and other
alerts on consumer credit report
files.

e Establishing red flag guidelines to
identify possible identity theft.

e Investigating changes of ad-
dress.

The Act provides for two types of
fraud alerts—initial alerts and ex-
tended alerts—as well as an active
duty alert for military personnel.

An initial alert can last up to 90 days,
and must be placed by an RA upon its
receipt of a request from a consumer
who asserts, in good faith, a suspicion
that he or she has been or is about
to become a victim of identity theft.
FACT allows a consumer to specify
a telephone number where the con-
sumer may be contacted. Thereafter,
any financial institution or other
party that uses information in the
consumer’s credit report must con-
tact the consumer at the telephone
number specified and (i) verify the
consumers identity and (ii) confirm
that the credit application is not the
result of identity theft.

Whenever an RA places an initial
fraud alert on a consumer’s credit re-
port file, it must inform the consumer
that he or she may request a free copy
of his or her credit report within 12
months of the date of the alert.
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An extended alert can last up to
seven years, and must be placed
by an RA upon its receipt of an
identity theft report filed by the
consumer with an appropriate fed-
eral, state, or local law enforcement
authority, together with valid proof
of the consumer’s identity. Financial
institutions or other users of informa-
tion must, without fail, contact the
consumer by telephone or another
method designated by the consumer
before using the information. Similar
to an initial alert, the financial insti-
tution or other user contacting the
consumer must verify the consumer’s
identity prior to a new extension of
credit or other business transaction
in the name of the consumer.

When an extended alert is placed
on a consumet’s record, RAs must
inform the consumer of his or her
right to two free copies of a credit
report within a 12-month period.
Also, FACT requires that a consumer
who has an extended fraud alert on
his or her consumer credit report file
be excluded for five years from lists
used to make prescreened offers of
credit or insurance, unless the con-
sumer requests otherwise.

FACT also provides for active duty
alerts. An active duty alert, which
has a minimum duration of one year,
must be placed by an RA upon re-
ceipt of a request by and valid proof
of identification of a consumer who
is an active duty member of the mili-
tary. A consumer with an active duty
alert must be excluded for two years
from lists used to make prescreened
offers of credit or insurance.

Establishing Red Flag Guidelines.
FACT directs the FRB, FTC, and
other appropriate federal agencies
to jointly establish guidelines for use
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in identifying patterns, practices, and
forms of activity that indicate pos-
sible identity theft—so called “red
flag” guidelines and regulations.
The agencies should cooperate with
one another to develop regulations
that would require their supervised
institutions to establish policies and
procedures to implement the red flag
guidelines.

In connection with the development
of the red flag guidelines, the FRB,
FTC, and other appropriate federal

FACT contains
provisions that
require furnishers
of information to
RAs to have proce-
dures in place to
prevent so-called
“re-pollution.”

agencies also must consider a require-
ment that a consumer be given notice
when a transaction occurs on a con-
sumer account that has been inactive
for more than two years.

Investigating Changes of Address.
FACT directs the FRB, FTC, and
other appropriate federal agencies
to develop regulations that would
require financial institutions and
others that issue payment cards to
investigate changes of address. Such
investigations would address those
instances when a card issuer receives
a notice of a change of address for
an existing account, and, within a
relatively short period thereafter,

receives a request for an additional
replacement card.

Blocking Information Resulting
From Identity Theft. Under FACT,
RAs must block the reporting of
information that a consumer identi-
fies as having resulted from identity
theft. In requesting an information

block, the consumer must provide
the RA with:

e Valid proof of the consumer’s
identity.

e A copy of an identity theft report
filed with an appropriate law en-
forcement agency.

e Identification of the information
that resulted from the identity
theft.

Upon receiving the consumer’s no-
tification, the RA must notify the
furnisher of the information that:

e The information may be the re-
sult of identity theft.

e Anidentity theft report has been
filed.

e The RA has placed a block on

the information.

e The block was placed on the
specified date.

Pending the issuance of final regula-
tions, the financial institution that
furnished the information to the
RA has a duty and responsibility to
modify, delete, or block the future
reporting of information as appro-
priate. In particular, FACT contains

continued on page CC7
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The Community Reinvestment Act:

Proposed Changes That Could Affect Your Bank

by Elizabeth Rozsa, Examiner

On February 6, 2004, the Board of
Governors of the Federal Reserve
System, together with the Federal
Deposit Insurance Corporation, the
Office of the Comptroller of the Cur-
rency, and the Office of Thrift Su-
pervision, issued a joint interagency
notice of proposed rulemaking re-
garding the Community Reinvestment
Act (CRA).! The limited changes to
the CRA regulations proposed by
the agencies are intended to reduce
burden on smaller financial institu-
tions and clarify the CRA conse-
quences of illegal or abusive credit
practices by financial institutions or
their affiliates. Financial institutions
and the public are invited to submit
comments on the proposed changes
by April 6, 2004. Thereafter, the
agencies will consider the comments
and determine whether to adopt the
proposed changes in final form.

This article will explain, as succinctly
as possible, the proposed changes and
how they might impact your bank.

The Proposed Changes

This proposal was issued following
the agencies’ review of the CRA
regulation, which included an
analysis of about four hundred com-

' The Notice of Proposed Rulemaking
is available on the Board of Governors’
web site at <www.federalreserve.gov/
boarddocs/press/bcreg/2004/20040206/
attachment.pdf>.
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ments received on the July 19, 2001
Advanced Notice of Proposed Rule-
making (ANPR). After considering
the comments submitted in response

to the ANPR and the changes in the

holding company is larger than

$1 billion).

The proposal would increase by
roughly 1,200 the number of “small”

Nearly 90 percent of the aggregate assets
of the nation’s banks and thrifts, compris-
ing about 1,000 institutions, would remain
subject to the large hank methodology
and reporting requirements.

financial services industry, the agen-
cies issued this Notice of Proposed
Rulemaking. This proposal would
change CRA in two major ways—it
would increase the number of small
banks and clarify and expand the ex-
isting description of credit practices

that could impact an institution’s
CRA rating.

Increased Number of Small Banks.
The increase in the number of small
banks would result from two changes
to the definition of “small institu-
tion”:

e Doubling the asset threshold to
$500 million.

e Eliminating the holding company
limitation (currently an institu-
tion is not considered “small,”
regardless of its asset size, if its

institutions for purposes of CRA.
However, nearly 90 percent of the
aggregate assets of the nation’s banks
and thrifts, comprising about 1,000
institutions, would remain subject
to the large bank methodology and
reporting requirements.

Clarification and Expansion of
Credit Practices Impacting a CRA
Rating. In an effort to clarify and
expand the types of credit practices
that could impact an institution’s
CRA rating, the proposal would add
to the regulation an explicit list of
violations of consumer protection
laws, including, but not limited to,
those listed in the 2001 FFIEC CRA
Questions and Answers document.?
The Q&A list would be expanded
to include the practice of abusive
collateral-based lending (i.e., mak-
ing secured mortgage or consumer
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loans without a reasonable expecta-
tion that the borrower has the ability
to repay). The changes would make
clear that an institution’s CRA rating
could be impacted by abusive lend-
ing, even if the abusive lending did
not occur in its assessment area, and
would also explicitly state that if an
institution elects to have an affiliate’s
loans considered under CRA, any
discrimination, other illegal credit
practices, or abusive asset-based
lending by the affiliate could impact
the institution’s CRA rating.

The proposal would also enhance the
availability of public CRA data by
aggregating data at the census tract

2 The FFIEC Interagency Questions and
Answers Regarding Community Reinvest-
ment is available in pdf and Word format at
<www.ffiec.gov/cra/qnadoc.htm>.

level, instead of the current MSA
level. This would allow the public to
discern more detailed information
about small business lending with-
out increasing the reporting burden
on institutions.

When and How Will This Affect
Your Institution?

If your institution is a large bank
now but has less than $500 million
in assets, or if your bank has, just this
past year, exceeded the $250 million
threshold for two consecutive years,
your bank will be examined under
the large bank methodology and
frequency until any changes are en-
acted. Any change in the frequency
of examinations for institutions
under these circumstances will be
determined once a final decision is
made on the proposal. Stay tuned for
further developments!

But, in the interim, let your voice be
heard! Please submit your comments

on the proposed changes to the Com-
munity Reinvestment Act to the Board
of Governors, if you are supervised
by the Federal Reserve, or your
federal regulator. Comments can be
submitted through the Board’s Web
site at <www.federalreserve.gov/
generalinfo/foia/roposedRegs.fm >,
by e-mail to regs.comments@
federalreserve.gov, or by fax to the
Office of the Secretary at (202) 452-
3819 or (202) 452-3102. All public
comments are available on the Board’s
Website at <www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm >
as submitted.

If you have any questions about the
proposed changes to the Community
Reinvestment Act, please contact Ex-
aminer Elizabeth Rozsa (elizabeth.
rozsa@phil.frb.org) or Assistant Vice
President Connie Wallgren (connie.
wallgren@phil.frb.org) through the
Regulations Assistance Line at (215)
574-6568. u

“Fail' Credit RepOI‘ting ACt” continued from page CC5

provisions that require furnishers of
information to RAs to have proce-
dures in place to prevent so-called
“re-pollution.”

Other Provisions

In addition to the preceding provi-
sions, FACT contains other provi-
sions addressing:

e The improvement of consumer
credit report files.

e The sharing of medical infor-

mation by and among financial
institutions.
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e The improvement of financial
literacy.

e The need for additional federal
studies of credit reporting activi-
ties.

Noteworthy among these other pro-
visions are requirements for each
of the nationwide RAs to provide
consumers with a free credit report
annually and with credit score infor-
mation upon request. In addition,
FACT directs the FRB, FTC, and
other appropriate federal agencies
to issue regulations regarding proper

Compliance Corner ¢ First Quarter 2004

disposal of consumer credit report
information.

FACT also directs merchants and
other parties that accept payment
cards to truncate the account num-
bers on point-of-sale receipts given
to account holders and not to show
card expiration dates on the receipts.
Financial institutions will also have
to implement procedures to comply
with FACT’s provisions that require
data records to be made available to
victims of identity theft. In particular,
an institution that extends credit to
or transacts with an identity thief
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must, upon request, provide the
victim of the theft with copies of
transaction records, including any
credit applications(s), evidencing
unauthorized transactions under
the institution’s control.

Final Thoughts

The passage of FACT comes after
many months of efforts by consumer
groups and the financial services
industry to have legislators address
their concerns over credit report-
ing and identity theft issues. FACT
provides consumers with expanded
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protections by improving access to
and control over credit report infor-
mation. Also, by generally preventing
states from taking their own legisla-
tive action regarding identity theft
issues and other credit reporting
issues, FACT ensures consistent na-
tionwide consumer protection in this
emerging risk area. FACT’s amend-
ments to FCRA are considerable,
placing many new responsibilities
and duties on financial institutions,
RAs, and others. While the federal
agencies are currently in the process
of writing rules and regulations to

implement FACT’s amendments,
financial institutions should be as
proactive as possible in their efforts
to comply with the Act’s expanded
requirements.

If you have any questions about this
article or FACT, please contact Su-
pervising Examiner Robert W. Snarr,
Jr. (robert.snarr@phil.frb.org) or Su-
pervising Examiner John D. Fields
(john.d.fields@phil.frb.org) through
the Regulations Assistance Line at

(215) 574-6568. ]
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