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RecentDevelopments

AbusiveLendingPracticesCome
UnderAttack
Responding to the concerns of

consumer advocates and community
groups,federalregulatorsandlegislators
have stepped up their efforts to rein in
abusivelendingpractices.Twopractices
inparticular�paydaylendingandhigh-
cost mortgages�have come under
increased scrutiny. Payday loans are
short-term advances secured by a pre-
dated check or bank account debit
authorization. Although the loans are
usuallyforsmallamounts�amountstend
toaverageunder$1000�theymaycarry
annualized interest rates of nearly 1000
percent,makingtheloansmoreexpensive
than risk would dictate. Firms that
specializeintheseproductsusuallytarget
unsophisticatedborrowersliketheelderly
orworkingpoor.Althoughmost lenders
arenotdepositoryinstitutions,bankshelp
fundthepracticebymakingloanstothese
lenders or purchasing the high-cost
mortgageloansinthesecondarymarket.
Several federal banking regulators

havetakenstepstodealwiththisproblem
inrecentmonths.InFebruaryofthisyear,
the head of the FDIC spoke out against
predatoryandabusivelending.TheFDIC
chairman outlined new steps to reduce
banks� involvement by giving heavier
scrutiny to bank loan purchases.
Purchases of loan pools from low- and
moderate-income areas, including
loans with predatory terms, would not
receive a positive Community
ReinvestmentActrating.
Comptroller of the Currency John

Hawkeannounced severalmeasures to
discourage abusive lending practices.
First,theOCCisencouragingindividuals
toreportnationalbanksortheiraffiliates
thatengageinpredatorylendingpractices.
Second, the OCC is preparing to train
someof its examiners to look for signsof
suchpractices,suchaspricingdifferences
and marketing efforts that steer low-
incomeconsumerstohigh-costproducts.
Suspectedviolationswouldbereported
totheDepartmentofJustice. Inaddition,
ComptrollerHawkeannouncedthatthe
OCC is exploring the feasibility of
allowing banks to share the risks of
lendingto low-incomeareasbyforming

jointventures.
In March, Federal Reserve Board

ChairmanAlanGreenspan announced
theconveningofaninteragencygroupto
define the range of improper practices
that couldbe consideredabusiveand to
developmethodstocombatthepractices.
Onemajorgoalof thegroupwouldbeto
issueaninteragencystatementthatwould
clarifythedistinctionbetweenpredatory
andsubprimelending.Thiswouldbean
important stepbecause atpresent there
are no set operating guidelines that
differentiate between the two, making
efforts to pass legislation or craft
regulations against predatory lending
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difficult. In addition to the four federal
banking regulators, the interagency
groupconsistsofrepresentativesfromthe
Department of Justice, National Credit
Union Administration, Department of
Housing and Urban Development,

FederalTradeCommission,andtheOffice
of Federal Housing Enterprise and
Oversight.
Legislatorshavebeguntotakestepsto

address abusive lending practices. Two
bills were introduced this quarter, H.R.

NewLegislation
1. Consumer Credit Fair Dispute
Resolution Act of 2000 (S. 2117).
IntroducedbySenatorFeingold (D-WI)
onFebruary29, 2000.

Status:ReferredtotheCommitteeonthe
Judiciary.

This bill would prohibit lenders from
mandating binding arbitration to settle
disputesinconsumercredittransactions.
Although arbitration provisions in the
credit contract would be made
unenforceable, theparties involved ina
disputecouldagreetobindingarbitration
afteradisputearises.

2.FederalPaydayConsumerProtection
Amendments of 2000 (H.R. 3823).
IntroducedbyRepresentativeLaFalce(D-
NY) onMarch 2, 2000.

Status: Referred to the Committee on
BankingandFinancialServices.

ThisbillwouldamendtheFederalDeposit
Insurance Act to prohibit insured
depositoryinstitutionsfromengagingin
payday loanactivities.Payday loansare
short-termcashadvancessecuredbythe
borrower�s personal checkor electronic
withdrawalauthorizationforpaymentat
somefuturedate.Depositoryinstitutions
wouldbeprohibitedfromdirectlymaking
paydayloansormakingloanstoanyother
entityforthepurposeoffinancingpayday
loans. The bill would also amend the

Truth in LendingAct (TILA) to prohibit
a payday lender from accepting as
collateralchecksdrawnuponaninsured
depository institutionorcreditunion in
additionto increasingapaydaylender�s
civil liability for violations of the TILA.

3.Deposit InsuranceFundsMergerAct
of 2000 (H.R. 3899). Introduced by
RepresentativeRoukema(R-NJ)onMarch
9, 2000.

Status: Referred to the Committee on
BankingandFinancialServices.

This bill would amend the Deposit
InsuranceFundsActof1996bymerging
the Bank Insurance Fund (BIF) and the
Savings Association Insurance Fund
(SAIF).
Currently, banks and savings

associations pay their insurance
assessmentsintoseparatefunds,andthe
funds provide coverage for depositors
dependingonthetypeofinstitution.The
billwouldeliminatethebarrierbetween
thefundssothatallassessmentswouldbe
paidintothemergedfund,whichwould
coveralldeposits.

4.StateBankExaminationFeeRepealAct
(H.R.3900). IntroducedbyRepresentative
Roukema(R-NJ)onMarch9, 2000.

Status: Referred to the Committee on
BankingandFinancialServices.

ThisbillwouldamendtheFederalDeposit
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Insurance Act and the Federal Reserve
Actbyrepealingthetworegulators�ability
to impose fees upon state-chartered
depository institutions for the cost of
examining the institution. In practice,
regulatorsseldomimposethefees.

5. Anti-Predatory Lending Act of 2000
(H.R.3901). IntroducedbyRepresentative
Schkowsky(D-IL)onMarch9, 2000.

Status: Referred to the Committee on
BankingandFinancialServices.

Thisbillwouldamendseveralconsumer
protection statutes to help protect
consumers from predatory mortgage
lending practices. The bill would add
provisions totheHomeOwnershipand
Equity Protection Act of 1994 to cover
high-cost mortgages. A high-cost
mortgagewouldbedefinedasaconsumer
credit transaction secured by the
consumer�s principal dwelling if either:
1) the APR at origination exceeds the
annualized weekly average yield on
United States Treasury securities by at
least 5 percentage points; 2) the rate is
variable,butitcanreasonablybeexpected
to exceed this threshold; 3) increases in
theratearecontrolledbythecreditorand
are not directly tied to changes in an
independentpubliclyavailablerate;or4)
thepointsandfeesontheloancannotbe
financed.Thefollowingpracticeswould
beprohibitedforhigh-costmortgages:1)
callprovisionsinthetermsofthemortgage
unrelatedtoacustomerdefaultorsaleof

3823andH.R.3901.Thefirstbilladdresses
payday lendingand the latterhigh-cost
mortgages. For a detailed summary of
these bills, see Summary of Federal
Legislation,below.

 For more information on legislation, go to Thomas-US Congress on the Internet. 
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property;2) fees fordeferringpayments
or for contractmodifications; 3)making
loans to borrowers who have not
completed a certified home ownership
counseling course; and 4) mandatory
arbitrationclausesinthetermsoftheloan.

TruthinLending.Thebillwouldalso
prohibit thefollowingpractices formost
mortgage loans that conform to the size
limits established by Fannie Mae: 1)
prepayment penalties; 2) negative
amortization terms in the mortgage
contract;3)lendingwithoutregardtothe
realistic ability of the borrower to repay
theloan;4)makinganewloantorefinance
an existing contractwhen the new loan
has no real tangible benefit to the
borrower; 5) encouragingaborrower to
default;6)paymentstoappraisers;7) the
financingofcredit insurancepoliciesby
themortgagelender;8)blankitemsinthe
contract to be filled in after signing; and
9) thesecuritizingof loansthatarenot in
compliancewith the terms of this bill.
Lenderswould be required to report

the annual percentage rate charged on
mortgagesandhomeimprovementloans
in theirHomeMortgageDisclosure Act
(HMDA) data. Finally, the bill would
prohibit exemptions from HMDA
reporting. At present, depository

institutions under $30 million in assets
havetheoptionofnotsubmittingcertain
HMDA-requireddisclosures.

6. Fairness inCreditCardApplications
Act of 2000 (H.R. 3914). Introduced by
Representative Menendez (D-NJ) on
March14, 2000.

Status: Referred to the Committee on
BankingandFinancialServices.

This bill would amend the Truth in
Lending Act by imposing certain
disclosure requirements on credit card
issuers. First, card issuerswouldneed to
getapotentialcustomer�sprioragreement
toanycreditlimit.Inaddition,cardissuers
wouldhavetodisclosetoacustomerifhe
orshemightbeissuedadifferentbrandor
type of card than that specified in the
application, for example, if a gold card
might be issued when the customer
applied for a platinum card. Customers
would have to give prior consent if a
differentcardbrandmightbesubstituted.
Finally, thesolicitationmustdisclosethe
terms of any alternative card that the
consumer could be issued. These
disclosures would apply to telephone
solicitations as well as written
applications.

7.BusinessCheckingModernizationAct
(H.R.4067). IntroducedbyRepresentative
Metcalf (R-WA)onMarch23,2000.

Status: Referred to the Committee on
BankingandFinancialServices.

This bill would legalize the payment of
interestondemanddepositsbyrepealing
the sections of the Federal Reserve Act,
Home Owners Loan Act, and Federal
Deposit Insurance Act that currently
prohibit the practice. The repealwould
takeeffectthreeyearsaftertheenactment
of this bill.

PendingLegislation
1.BankruptcyReformActof2000(H.R.
833). IntroducedbyRepresentativeGekas
(R-PA)onFebruary24,1999.RelatedBills:
S.625.

Status: Passed in the House of
Representatives onMay6, 1999. Senate
substituted languageof S. 625 intoH.R.
833 and passed it on February 2, 2000.
Currently in conference. (See Banking
LegislationandPolicy,FirstQuarter1999,
forasummaryofH.R.833asintroduced.)

SUMMARYOFFEDERALREGULATIONS

Board of Governors of the Federal
ReserveSystem

FinancialHoldingCompanies (1/25/2000)
Issued an interim rule, along with a
requestforcomment,codifyingprovisions
of the Gramm-Leach-Bliley Act. The
interimruleaddressestheguidelinesthat
a bank holding company (BHC) or a
foreign bank must follow in order to
become a financial holding company
(FHC)and,assuch,beallowedtoengage
in securities and insuranceactivities.

Eachdepository institutionof aBHC
mustbewell capitalized,wellmanaged,
and have received at least a satisfactory
rating on its most recent Community
ReinvestmentAct examination inorder
fortheBHCtobecomeanFHC.Qualifying
BHCs would need to file a written
declarationtotheBoardstatingtheBHC�s
intentiontobecomeanFHC.After31days
the BHCwould be designated an FHC,
unlessotherwisenotifiedbytheBoard.
AnFHCwhosedepositoryinstitutions

are not both well capitalized and well

managed would receive written notice
from theBoard andwould be given 180
days to bring its depository institutions
back into compliance. However, if the
institutions remain in noncompliance,
theBoardmayordertheFHCtodivestits
subsidiary depository institutions.
Alternatively, the FHC could cease
activities impermissible forBHCs.FHCs
that have subsidiary depository
institutions with a CRA rating below
Satisfactory would be prohibited from
commencing new financial activities or

  For more information on regulations, go to Federal Regulations Online. 
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purchasing firms that engage in such
activities until all the FHC�s depository
institutions received a rating of at least
Satisfactory.CommentsweredueMarch
27, 2000. For more information, see 65
FederalRegister,pp.3785-94. (Regulation
Y).

TyingRestrictions(2/11/2000)
Gave advanced notice of proposed
rulemaking that would allow banks to
offertheircustomersprivate-labelcredit
cards. Any product or service able to be
purchased using the private-label card
must be available for purchase using a
differentpaymentmedium�suchascash
orathird-partycreditcard�atthesame
price charged to the private-label card
holder. The issuing bankwould also be
prohibited from offering credit terms
throughtheprivate-labelcreditcardnot
available to itsgeneral issuecustomers.
Current Board regulations generally

prohibitabankfromtyingtheavailability
or price of a product or service to the
purchasebyacustomerofanotherproduct
orserviceofferedbythebankoranyofits
affiliates.CommentsweredueMarch13,
2000.Forfurtherinformation,see65Federal
Register,pp.6924-5. (RegulationY).

NonbankingActivities (3/17/2000)
In consultationwith theDepartment of
theTreasury, issuedaninterimrulethat:
1) lists the activities inwhich a financial
holdingcompany(FHC)mayengage;2)
sets forththeproceduresforengagingin
the listed activities; and 3) establishes
proceduresforrequestingthatanactivity
be determined financial in nature or
complementarytoafinancialactivity.
The interim rule provides a detailed

listingofactivitiesthatFHCsarepermitted
toengagein.Examplesoftheseactivities
include management consulting,
securitiesunderwriting,propertyleasing,
mutual fund underwriting, insurance
activities, andmerchantbanking.FHCs
wishingtoengageintheseactivitieswould
needtonotifytheBoardwithin30daysof
commencement of the activity. The
written notice, sent to the appropriate

ReserveBank,wouldneedtodescribethe
activity and subsidiary engaged in the
activityor thecompanyacquired.
Anyinterestedpersonmayrequestthat

an activity be designated financial in
nature. The request must describe the
activityindetail.Within60daystheBoard,
inconsultationwiththeTreasury,would
be required to make a decision on the
request.
TheinterimrulerequiresthatanFHC

wishing to engage in an activity
consideredcomplementarytoafinancial
activityreceivepermissionfromtheBoard
before engaging in the activity. The
applicationnoticemustdetail the scope
andrelativesizeoftheactivityandidentify
the financial activity to which the
proposedactivityiscomplementary.The
notice must also address safety and
soundnessconcerns,includingmeasures
tobetakentominimizerisks.Thisinterim
rule became effective March 17, 2000.
Commentsmustbe receivedbyMay12,
2000.Forfurtherinformation,see65Federal
Register,pp.14433-40. (RegulationY)

TransactionsBetweenAffiliates (3/17/2000)
Issued an interim rule imposing two
requirements for anFHC�s transactions
with its financial subsidiary that is
engaged in securities underwriting,
dealing,ormarket-makingactivities.The
first requirement is that any intra-day
extensionofcreditbyasubsidiarybank,
thrift,orU.S.branchoragencyofaforeign
bank to its affiliated securities firm be
done on prevailing market terms
consistentwithsection23BoftheFederal
ReserveAct.Theinterimrulealsorequires
a subsidiary depository institution to
adhere to sections 23A and 23B of the
FederalReserveActwhenitextendscredit
toorpurchasessecuritiesfromanaffiliate
actingas leadunderwriter.Sections23A
and23Bof theFederalReserveAct limit
credit andother transactions betweena
bankand its affiliate and sohelp to limit
theriskthatlossesatthenonbankaffiliate
will be transferred to the depository
institution. This rule became effective
March 11, 2000. Comments must be

received by May 12, 2000. For further
information, see 65 Federal Register, pp.
14440-2. (RegulationY).

OperatingSubsidiaries (3/20/2000)
Issued an interim rule, with request for
comment, that codifies the affiliation
provisionsoftheGramm-Leach-BlileyAct
for state-chartered institutions. State
memberbankswouldbeeligibletoinvest
in or control a financial subsidiary if: 1)
the bank and each of its depository
institution affiliates arewell capitalized
andwellmanaged;2)thetotalassetsofthe
bank�s financial subsidiaries do not
exceedthelesserof45percentofthebank�s
total assets or $50 billion; and 3) a state
memberbankthat isoneofthelargest50
insuredbanksmusthaveatleastoneissue
of outstanding debt rated in one of the
three highest investment grades by a
nationally known rating agency. If the
bankfallswithinthe51to100range,itmay
meet this debt rating criterion to an
alternate guideline (see Financial
Subsidiaries, below). If eligible, the bank
mustgaintheapprovalofboththeFederal
Reserve and its appropriate state
supervisoryauthority.
To gain approval from the Federal

Reserve, thebankmust fileanoticewith
the appropriate ReserveBankdetailing
theexistingandproposedactivitiesofthe
financial subsidiary and in the case of a
subsidiary involved in insurance
activities, thestateswherethesubsidiary
holds an insurance license. Unless
notifiedbytheReserveBank,suchnotices
areautomaticallydeemedapprovedafter
15days.
State member banks with financial

subsidiarieswouldneedtodeduct from
thebank�stotalassetsandtangibleequity
thetotaloutstandingequity investment
in all financial subsidiaries, when
calculatingtheircapital ratios.Thebank
wouldalsoberequiredtoestablishpolicies
andprocedures tomanage the financial
andoperational risks resulting fromthe
financial subsidiary.Abankoranyof its
affiliatesthatfailtoremainwellcapitalized
andwellmanagedorthatexceedtheasset
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capwouldneedtoexecuteanagreement
with the Board and the appropriate
functional regulator detailing a plan to
return to compliance. Noncompliance
thatexceeds180daysmayresultinforced
divestitureofthefinancialsubsidiaries.A
bank that does not meet its debt-rating
requirement would be barred from
acquiring any additional capital of a
financial subsidiaryuntil thedebtrating
ismadecompliant.
Astatememberbankwouldbebarred

from further acquisitions of financial
subsidiariesifthebankoranyofitsinsured
depository institutionaffiliatesreceived
alessthanSatisfactoryratingasofitsmost
recentCRAexamination.Thisprohibition
wouldalsopreventafinancialsubsidiary
from acquiring control of another
company by acquiring the assets of the
company. This interim rule became
effectiveMarch11, 2000.Commentsmust
bereceivedbyMay12, 2000.For further
information, see 65 Federal Register, pp.
14810-6. (RegulationH).
TheFDICissuedasimilarruleforstate

nonmemberbanksonMarch23, 2000.The
FDIC�s interim rule became effective
March11,2000.Commentsonitmustbe
received by May 22, 2000. For further
information, see 65 Federal Register, pp.
15526-31.TheOCCalso issuedaparallel
ruleapplicabletonationalbanksonMarch
10, 2000.TheOCC�srulebecameeffective
March11, 2000.Forfurther information,
see65FederalRegister,pp.12905-16.

FinancialSubsidiaries (3/20/2000)
Together with the Department of the
Treasury,issuedajointinterimrulesetting
alternative ratings requirements for
certainbanksthatwishtoownafinancial
subsidiary.TheGramm-Leach-BlileyAct
requires thatbanks falling in the top100
byassetsizehaveoutstandingdebtrated
in one of the three highest investment
gradesbyanationallyrecognizedrating
agency.Banksrankedbetween51and100
onthislistcouldmeetthisrequirementby
complyingwith an alternative criterion
setforthbytheBoardandTreasury.This
interimrule states thatabankmaymeet

the alternative guideline by having a
current long-term issuer credit rating in
thetopthreeinvestmentgradecategories
from a nationally recognized rating
agency,forexample,Moody�sorStandard
andPoor's.
A long-term issuer rating is one that

assesses the bank�s overall capacity and
willingnesstopayitsunsecuredfinancial
obligationsonatimelybasis.Thisinterim
rule became effective March 14, 2000.
Commentsmustbe receivedbyMay15,
2000.Forfurtherinformation,see65Federal
Register,pp.15049-52. (RegulationH).

ForeignFHCs(3/21/2000)
Issuedaninterimrulemakingchangesto
the current process for foreign banks'
applying for designation as a financial
holding company (FHC). Tomake the
applicationprocedurefor foreignbanks
more parallel to the procedure for
domestic banks, the interim rule states
thatelectionsbyforeignbankswillbecome
effectiveonthe31stdayafterfilingunless
theBoardhasobjectionsoranagreement
ismadetoextendthereviewprocess.
Thenewrulealsoseekstoharmonize

the treatmentofdomesticbankholding
companiesandforeignbanks.Theinterim
rule issuedonJanuary19requiredthata
foreign bank and its U.S. branches,
agencies, and commercial lending
subsidiariesbewell capitalizedandwell
managed inorder to be eligible for FHC
designation. This rule clarifies that all
U.S. depository institution subsidiaries
of the foreign bank�including thrifts
andnonbanktrustcompanies�mustbe
well capitalizedandwellmanaged.
In addition, this rule amends the

January 19 rule to encourage a foreign
bankchartered inacountry fromwhich
no other bank has been reviewed for
comprehensiveconsolidatedsupervision
to use thepre-clearance process.Under
this process, a foreign bank may file a
request for review of its capital and
managementqualificationstobetreated
asanFHC.TheBoardwillusuallyacton
such requests within 30 days. These
amendmentsbecameeffectiveMarch15,

2000.CommentsweredueApril17,2000.
For further information, see 65 Federal
Register,pp.15053-7. (RegulationY).

MerchantBanking(3/28/2000)
Together with the Secretary of the
Treasury, issued an interim rule
providing guidelines for the merchant
banking activities of financial holding
companies.Merchant banking refers to
thetemporarytakingofequitypositions
in nonfinancial firms. The interim rule
wouldallowafinancialholdingcompany
(FHC)tomakedirectorindirectmerchant
banking investments only through a
securitiesaffiliateorthroughaninsurance
affiliate that has an investment advisor.
The rule defines a securities affiliate to
include any broker or dealer registered
with the SEC. Under this definition,
almostanyFHCwouldbeabletoengage
inmerchantbankingactivities.

The FHC would need to file notice
withtheBoardwithin30daysofmaking
amerchantbankinginvestment if:1) the
acquisitionrepresentsinexcessof5percent
ofthevotingshares,assets,orownership
interestsofthecompany;and2)thecosts
of the investment exceeds the lesser of 5
percentoftheFHC�sTier1capitalor$200
million.
The interim rule would generally

discourage an FHC from routinely
managingaportfoliocompany.Routine
managementispresumedifanydirector,
officer,employee,oragentofthefinancial
holding company serves as anofficer or
employee of the portfolio company.
Routine management would also be
presumed if the FHC were actively
involvedintheday-to-daymanagement
of theportfoliocompany.Under limited
circumstances, such as a loss of senior
managementorcatastrophicthreattothe
value of a portfolio company, an FHC
would be permitted to activelymanage
theportfolio company. Ingeneral, such
intervention would be limited to six
months, with Board approval for an
extendedperiod.Undernocircumstances
wouldanFHC�sdepositoryinstitutionor
its subsidiary be permitted to actively
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managetheportfoliocompany.
Merchantbankinginvestmentswould

generallyhavetoadheretoa10-yearterm,
with interests in private equity funds
limitedto15years.Aventurecapitalfund
is an example of a private equity fund.
FHCswishingtoextendthetermwould
needtorequestpermissionfromtheBoard
atleastoneyearpriortothenormalholding
periodexpirationdate.Inadditiontoany
further restrictions mandated by the
Board,FHCsreceivingextensionswould
berequiredtodeduct100percentof that
investment�s carrying value from their
Tier1capitalandwouldalsobeprohibited
fromincludinganyunrealizedgainson
the investment in their Tier 2 capital for
regulatorypurposes.
The rule would also place aggregate

limitsonmerchantbankinginvestments.
Total merchant banking investments
couldnotexceedthe lesserof30percent
of theFHC�sTier1capitalor$6billion. In
addition, after investments made in
private equity funds are excluded,
merchantbankinginvestmentsmustnot
exceedthelesserof20percentoftheFHC�s
Tier 1 capital or $4 billion.
Finally,theinterimrulerequiresFHCs

tohaveexplicitriskmanagementsystems
fortheirmerchantbankinginvestments.
FHCswouldneedtobeabletoadequately
assessthevalueofindividualinvestments,
thevalueof theaggregateportfolio,and
thetotalexposureoftheFHCtomerchant
bankinginvestments.Inaddition, systems
must adequately maintain corporate
separatenessandshieldtheFHCfromthe
legal and financial liabilities of portfolio
companies.

Capital Regulations for Merchant
Banking. Inadditiontothe joint interim
ruleonmerchantbankingguidelines,the
Boardgavenoticeofproposedrulemaking
that would require a financial holding
companytodeductfromitsTier1capital
anamountequalto50percentofthetotal
valueofallmerchantbankinginvestments
heldbytheFHC.Themerchantbanking
investmentswouldbevaluedaccording
totheircarryingvalueontheconsolidated
financial statements of the holding

company. The capital charge would
apply to all equity investments in
portfolio companies as well as debt
instruments that are convertible into
equity.
The proposal would explicitly

exempt certain types of loans from the
capitalcharge.Short-termsecuredloans
to the portfolio company for working
capitalpurposeswouldnotbesubjectto
thecapitalcharge.Otherloansexplicitly
exemptedincludeloansguaranteedby
theU.S.governmentandcollateralized
loansmade by a subsidiary depository
institution. The interim rule became
effectiveMarch17,2000.Commentson
boththejointinterimruleandtheBoard�s
proposal must be received by May 22,
2000. For further information, see 65
Federal Register, pp. 16459-79 and pp.
16480-3. (RegulationY).

TruthinLending(3/31/2000)
Issuedafinalruleclarifyingthatpayday
loans, or similar transactions in which
thereisanagreementtodeferpaymentof
a debt, are considered credit and are
subject to all requirements under the
Truth inLendingAct.This rulebecame
effective March 24, 2000. For further
information, see 65FederalRegister, pp.
17129-32.(RegulationZ)

FederalDepositInsuranceCorporation

PrivacyofConsumerFinancial Information
(2/22/2000)
Together with the Office of the
Comptroller of theCurrency,Office of
Thrift Supervision, and the Federal
Reserve System, gave joint notice of a
proposed rule addressing consumer
financial information privacy. The
proposed rule requires financial
institutions to disclose their privacy
policiesandpracticestoconsumers;sets
forth the conditions under which a
financial institution may disclose
confidential information to a
nonaffiliated third party; and gives
consumers the right to �opt out� of
information-sharing arrangements
between the financial institution and

nonaffiliated third parties. Specifically,
providers of financial services would be
subject to disclosure and opt out
requirementsforanyprivateinformation
that identifies thecustomer individually.
Thefactthatanindividualisacustomer,or
has applied to purchase a financial
product, would be considered private
information.
Theregulatorsareseekingcommenton

whattypeofcustomerinformationshould
be deemed public and therefore be put
outside the reach of privacy protection.
For example, while spending habits and
credit limits are information that is
relatively more difficult to come by,
addressesandphonenumbersarereadily
available from many sources. Two
approaches have been proposed. One,
onlyinformationactuallycollectedfroma
public source would be deemed public.
Or two,any informationthatmighthave
beencollectedfromapublicsourcewould
bedeemedpublic.
The proposed rule would require a

financial institution to provide a clear
noticeof itsprivacypolicies to customers
attheoutsetoftherelationshipandatleast
onceannuallythereafter. Forconsumers,
the notice must be provided prior to the
disclosure of nonpublic personal
informationtoanonaffiliatedthirdparty.
Notices must be sent in such a way as to
reasonablyensurereceiptbytheconsumer.
Thepostingofthepolicyinthelobbyoran
oral noticewould be permissible but not
sufficienttosatisfytherule.Notice-delivery
methods(suchasmailings,hand-delivery,
oremail)areencouraged.
Thenoticesshouldcontaininformation

about: 1) the categories of nonpublic
personal information that the financial
institutionmaycollect;2)thecategoriesof
nonpublicpersonal information that the
financial institutionmaydisclose toboth
affiliates or nonaffiliated thirdparties; 3)
thetypeofaffiliatesandnonaffiliatedthird
partiesthatmayreceiveinformation;4)the
policiesregardingthesharingoffinancial
information of former customers; 5) the
disclosurepolicyregardingnonaffiliated
third-party service providers; 6) the
consumer�s right to opt out of most
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nonaffiliated third-party information
transferals;7)disclosuresmadeunderthe
FairCreditReportingAct;and8)security
and confidentiality policies in place to
protect the security of the customer�s
information.CommentsweredueMarch
31, 2000. For further information, see 65
FederalRegister,pp.8770-816.

Risk-BasedCapitalStandards (3/8/2000)
Together with the Office of the
Comptroller of the Currency, Office of
Thrift Supervision, and the Federal
Reserve System, gave joint notice of a
proposedrulemakingaddressingcapital
standards applicable to recourse
obligations,directcreditsubstitutes,and
certainsecuritizedtransactions.Recourse
referstotheriskofcreditlossthatabanking
organizationretainsinconnectionwitha
transferof itsassets; forexample,whena
bankprovidesaguaranteeagainst losses
to the purchaser of a loan originated by
thebank.Adirectcreditsubstituterefers
toanarrangementinwhichabankbears
riskofcreditlossforanassetoriginatedby
a third party; for example, if a bank
guaranteesa loanoriginatedbyanother
bank.
Theproposalwould, ingeneral, treat

both types of credit enhancements
symmetrically when calculating
regulatorycapitalrequirements.Abank�s
required capital would depend on the
bank�s exposure and the risk of the
underlying asset.Under current capital
regulations, essentially identical credit
risks can lead to different capital
requirements,dependingonwhetherthe
bankprovidesarecourseagreementora
direct credit substitute. The proposal
wouldvarythecapital requirementfora
traded securitized asset according to its
ratingbyoneofthenationallyrecognized
agencies, such as Moody�s. Nontraded
credit enhancements would be eligible
fortheratings-basedapproachonlyif:1)
the qualifying ratings came from two
different rating agencies; 2) they were

publiclyavailable;and3)theratingcriteria
didnotdeviate fromthe criteriaused to
rate securities sold to thepublic.
The proposal would also permit a

bankingorganization tousean internal
risk-rating system for nontraded credit
enhancements. Eligible internal rating
systems would have to meet several
criteria. For example, the banking
organization�s internal model would
needtoclassifyassets intoriskgradesby
clear and explicit criteria. The
organizationwouldalsoneed to link its
ratingstomeasurableoutcomes,suchas
the probability that a position will
experiencealoss.Internalmodelswould
alsoberequiredtomakecreditriskgrading
assumptions consistent or more
conservativethantheassumptionsmade
bytheratingagencies.Thebank�sinternal
ratingssystemwouldhavetobecertified
byregulators.
Finally, the proposal would address

riskattributabletotheearlyamortization
featureofsecuritizedassetsbyrequiring
a banking organization�s securitized
receivables to be included in weighted
assets when determining risk-based
capitalrequirements.Theseoff-balance-
sheet receivables would be assigned to
the20percentriskcategory, resulting in
a 1.6 percent risk-based capital charge.
Commentsmust be received by June 7,
2000.Forfurtherinformation,see65Federal
Register,pp.12320-52.(RegulationsHand
Y).

OfficeoftheComptrolleroftheCurrency

AssessmentofFees(3/21/2000)
Gavenoticeofproposedrulemakingthat
would revise the formula used by the
agencyinassessingtheamountcharged
to independent trust banks (ITBs) for
supervision. The assessment amount is
basedonmanyfactors, includingthesize
of the bank, its condition, andwhether
the institution is the�lead�bankamong
nationalbanksinaholdingcompany.An

independenttrustbankisanationalbank
that: 1) has trust powers; 2) does not
primarilyoffer full-servicebanking;and
3) is not affiliated with a full-service
nationalbank.
TheproposalwouldgroupITBsintwo

categories: thosewithassetsofat least$1
billion, or those with assets below $1
billion.ThoseITBswithassetsofatleast$1
billionwouldpayanadditionalmanaged
assets fee calculated bymultiplying the
amountofassetsundermanagementbya
factor tobedeterminedbytheOCC.The
proposal would incorporate amarginal
assessmentrateonassets�withonerate
onassetsbetween$1billionand$10billion,
andalowerrateonassetsover$10billion.
The proposal would assess those ITBs
withmanagedassetsunder$1billionaflat
fee,inadditiontotheassessmentthebank
would pay based on its balance-sheet
assets. CommentswereduebyApril 20,
2000.Forfurtherinformation,see65Federal
Register,pp.15111-3.

Office ofThrift Supervision

Transfer and Repurchase of Government
Securities(3/28/2000)
Issuedadirect final rulewithrequest for
comment repealing the prohibition
against a savings association's entering
into a repurchase agreement with a
denominationunder$100,000andwitha
maturityofatleast90daysunlesstheother
partyinthecontractwasanFDIC-insured
institutionoranSEC-registeredbrokeror
dealer. The original purpose of the rule
was to remove the possibility of savings
associationsusingrepurchaseagreements
asawaytopayinterestondepositaccounts.
Whilepaying interestondemanddeposits
is still illegal, the use of sweep accounts
has made the earlier prohibition
unnecessary. This rule will become
effectiveMay 30, 2000. Commentswere
due by April 27, 2000. For further
information, see 65 Federal Register, pp.
16302-5.
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NewJersey
On January 11, 2000, Representative
Zecker and Representative Blee
introduced A.B. 742, titled the �Ethical
ATMAct.�Thebillwouldprohibit ATM

SUMMARYOFTHIRDDISTRICTDEVELOPMENTS

ownersfromassessingfeesonconsumers
whousetheirATMstoaccessanaccount
not held with the ATM owner. Other
states and municipalities have enacted
similar laws, but federal regulators and

courts have not permitted them to be
appliedtonationalbanks, thusnegating
theireffectiveness.(SeeBankingLegislation
andPolicy,ThirdQuarter1999.)

Return to page 1.


